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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:
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Revision application to Government of india:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in reSpect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

() HRT & IR AT g A1 e # B @ W w A & Qs § suae es
TR A W 3G Yo $ RAT & A A S ¥R & ared R g A1 ver A P

i




(c)

(d)

)

2)

D

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final-

products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No 2) Act, 1998. :

Eﬁaﬁuww(@rﬂa)ﬁwmaﬁ 2001%%9%3%@%&‘%%@@—8ﬁﬁm
#, uRT ey @ Ul eaw IR fREe § OF A9 @ iR E—oew U9 oI MRy @7 ‘-l
yierll & |RI SfR ended f5ar S =iy | S9e e Wl §. &6 g@?ﬁq‘a%mﬁﬁﬁm'\frss—g d
feiRa ® & YdH © Agg B WY SRIR-6 AT @ ufa W 89 ARy |

The above appllcatlon shall be made in duplicate in Form No. EA-8 as specmed under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by

two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a .

copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. :
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA 1944 an appeal lies to :-
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the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block ™

No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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To the west. regional bench of Customs, Excise & Service Tax Appellate Tribunal

(CESTAT) at 0-20, New Metal Hospital Compound Meghani Nagar, Ahmedabad : 380

016. in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in' quadruplicate in form EA-3 as -
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 L:ac respectively in the form of crossed bank draft in -
favour of Assit. Registar of a branch of any nominate public sector bank of the .place
where the bench of any nominate public-sector bank of the place where the bench of the
Tribunal is situated. ' ‘
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In case .of the order covers a number of order-in-Original, fee for each 0.L.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item

of the court fee Act, 1975 as amended. S
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Attention in invited to the rules covering these and other r_elétéd matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the.
pré-deposit is a mandatory condition ifor filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act; 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise andiSérvice Tax, “Duty demanded” shall include:
() - amount determined under Section 11.D;
(i) - amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal agaitlwst this order shall lie before the Tribunal on payment of 10%

of the duty demanded where duty or duty. and penalty are in dispute, or penalty, where penalty
" alone is in dispute.” E : AR
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ORDER-IN-APPEAL

The Assistant Commissioner, Central Excise, Division-1II, Ahmedabad-II,
Ahmedabad (hereinafter referred to as ‘the appellant’), has filed the present appeal
against the Order-In-Original No. 16/Refund/2015-16 dated 06.01.2016
(hereinafter referred to as 'the impugned order’) passed in the matter of Refund
Claim filed by M/s Astra Life care (India) Private Ltd, (herein after referred to as
‘the respondents’) by the Assistant Commissioner, Central‘ Excise, Division-III,
Ahmedabad-II, Ahmedabad (hereinafter referred to as ‘the adjudicating authority’).

2. The fact of the case, in brief is, respondent is 100% EOU registered in the
Central Excise are engaged in the manufacture of P.P. Medicaments falling under
Chapter 30 of CETA 1985. The respondent have filed Refund Clain"l for the quarter
Oct,2014 to Dec,2014 on 22.05.2015 under Rule 5 cf Cenvat CreditrRuIes read
with Notification No 5/2006 CE (NT) dated 14.03.2C06 for T 35,38,189/-. The
respondent vide letter dated 21.09.2015 informed the department that they have
wrongly filed the refund claim under Rule 5 of Cenvat Credit Rules read with
Notification No 5/2006 CE (NT) dated 14.03.2006. However the claim was to filed
under Rule 5 of Cenvat Credit Rules read with Notification No 27/2012-CE (NT)
dated 18.06.2012. Therefore they wish to withdraw the same. The Department vide
0IO No 13/Refund/2015-16 dated 28.09.2015 allowed the respondent to do so.
Thereéfter the respondent filed a fresh Refund claim of T 54,89,990/- alongwith all

the required documents for the period Oct,2014 to Dec,2014 under the provision

of Rule 5 of Cenvat Credit Rules read with Notificatior No 27/2012-CE (NT) dated
18.06.2012. The respondent vide letters dated 18, 28.12.2015 requested to reduce

the claim for the reason shown below.

(1) The amount of T 8,81,720/- is to be reduced as they have already claimed in

their previous claim.

(2) The amount of < 2,89,741/-/- is to be reduced as the same is Capital Goods
Credit.

(3) The amount of T 79,375/- is to be reduced as the same is credit of Input

services.

Therefore the Adjudicating Authority sanctioned the reduced Refund Claim of

J42,46,432/- as requested by the respondent for the reason as discussed above.

3. The said impugned order was reviewed by tre Commissioner of Central
Excise, Ahmedabad-II on the ground that adjudicating authority has wrongly
sanctioned the refund claim of J42,46,432/- without proper verification of
circumstantial fact and wrong interpretation of the provision of Rule 5 of Cenvat
Credit Rules read with Notification No 27/2012-CE (NT) dated 18.06.2012.

4.  'Personal hearing in the matter was granted to the respondent on/:
04.01.2017, which was attended by their authorized representatlve They have G % A
\,
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éubnﬁifted written submission against the appeal filed by the appellant. The

- respondent also filed the memorandum cross objection dated 08.09.2016.

5. I have carefully gone through the facts of the case on records, grounds of
the appeal, and written subm|SS|on and memorandum cross objection put forth by
the respondent. Looking to the facts of the case, I prc»ceed to decide the case on

merits.

6. In the present case, I find that the respondent was sanctioned revised
refund claim of ¥ 42,46,432/‘-. under the provision of Rule 5 of Cenvat Credit Rules
read with No_ti‘fication No 27/2012—CE (NT) dated 18.06.2012. The Appellant
con’ée’ntion is, Adjudicating Authority have sanctioned the refund claim without
preper verification of Circumstantial fact and wrong interpretation of the provision
of Rule 5 of Cenvat Credit Rules read with Notification No 27/2012-CE (NT) dated
18.06.2012 as respondent have filed two refund claim. Therefore I have to decide

the issues-:

(1) Whether refund sanctioning authority has mis-interpretated the
provision of Rule 5 of Cenvat Credit Rules read with Notification No
27/2012:CE (NT) dated 18.06.2012.

. The prowsron of Rule 5 of Notlflcatlon No 27/2012-CE (NT) dated 18.06.2012 is .

reproduced below:

2.0 Safeguards, conditions and limitations.- Refund of CENVAT Credit
under rule 5 of the said rules, shall be subjected to the following
safeguards, conditions and limitations, namely:-

(a) the manufacturer or provider of output service shall submit not
more than one claim of refund under this rule for evary quarter:

provided that a person exporting goods and service simultaneously,
may submit two refund claims one in respect of goods exported and
other in respect of the export of services every quarter. '

(b) -in this notification quarter means a period of three consecutive
months with the first quarter beginning from 1% April of every year,
second quarter from 1% July, third quarter from 15t October and fourth
quarter from 1%t January of every year.

(c) the value of goods cleared for export during the quarter shall be
the sum total of all the goods cleared by the exporter for exports
during the quarter as per the monthly or quarterly return filed by the
claimant.

It is- .elear from the above that in one quarter only one Refund claim may be
 submitted. In the present case initially reepondent filed a Refund claim but the
| same was withdrawn. Later they submitted another claim. Therefore, at any given
point of time only one claim was in existence and only one claim was sanctioned.
There are a number of instances when claims are suBmitted but it is returned back
to the party as being incom-plete, which is further resubmitted by the party. The
present situation is also akin to the same and does not-vitiate the vested right of

the appellant. In the present case only one claim was sanctioned and therefore the
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interpretation  of the provision of Rule 5 of Cenvat Credit' Rules read with
Notification No 27/2012-CE (NT) dated 18.06.2012 is correct.

7. Thus, in view of discussion in paragraph 6 above and in the fitness of things,

it would be just and proper to reject the appeal.

8. ammmaﬁﬁmémmmwm@mm%l.

8. The appeals filed by the appellant stand disposed off in above terms.

3«%\9‘\‘\"’)/7

/
(37T &)
g (3rfied - 1)
CENTRAL EXCISE, AHMEDABAD.
ATTESTED

2P A
,(eé@ghyvx)l’;)n‘%m

SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.

To,
M/s Astra Lifecare (India) Private Ltd,

Plot No 57/P, Sarkhej-Bavla Highway,
Village Rajoda, Taluka Bavla,
Dist-Ahmedabad.

Copy To:- :
1. The Chief Commissioner, Central Excise, Ahmedabad Zone, Ahmedabad.
2. The Commissioner, Central Excise, Ahmedabad-1I, Ahmedabad.
3. The Dy./Assistant Commissioner, Central Excise, Division-11I, Ahmedabad-II.
4. The Assistant Commissioner (Systems), Central Excise, Ahmedabad-II.
5. Guard File.
6. P.A. File.
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