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ape 3mer ifaina sf@a
Arising out of Order-In-Original No. 16/Refund/2015-16 Dated: 01/06/2016
issued by: Assistant Commissioner.,Central Excise (Div-III), Ahmedabad-II .-

cf .:tl41<>1clici~/QklclleJ cfiT c=rTdi 1Jcl<ff qar (Name &Address of the Appellant/Respondent)

Mis As,tra Lifecare(India) Pvt. Ltd.

ans& zrf sr 3rfr 3er a 3riir 3qra mar k al a s 3er eh fa znfnf #rt
6@N -aw Tara 3rf@rah at 3r4tr z utarvr 3r7la gr n nar ? I.

Any person an aggrieved by this Order-in-Appeal rpay file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

gilan hrgarur 3mlaa :
Revision application to Government of India:

0-
(1) (T) (@) hs#tr 35uTz Qrea 3f@9fr# 1994 cfil' mr 3Rfc=r ~ rag av mi+ifa i q@ ear
en)" 3Cf-mu m rzra uian s 3iair uterur 34a 3rft #@a, Ara tar, far #in1, rs-a
fcta:rm, 'tit~ zifsra, sfrar ls saa, ia mi, as fee#- I 1000 I en)" cfil' ar.fr~ I

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) zufe m Rr rfe h ma ii ss zif arar fa4 irat zn 3z mnrn1a a:r m fcITTfl"
sisrarr au aisra ii m sna g af a:r, m fcITTfl"~ m afuR ii a? a fcITTfl" clil-t@c-1

a:r m fcITTfl"~ a:r m m r ufsam ah ala & t 1 ·.:

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

(□) :m«r h az f@h#r U]" m ~~r 'ii Fcl.mfckt ci:m>r 'CR". m m m Rtfc-lmu, a:r 3CflTiaf ~
cjwEf-m 'CR"~~ m ~ m 1ITTIB ii st ma ha Rat ry znr u2gr Fc-1.mfc'la i 1
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

siftvar at sara zyengar fg uit sgt #fez1 t { & ste arr ut<r
'cfRT ~~ ~ ~TITTlcn ~.~~ &RT 1:!Tfur m ~ tJx m mer # fcrnr~ (.:f.2) 1998
'cfRT 109 &RT~- fay 'rg st I

(d)

(1)

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

#€hrTr' zycn (r@ea) Rrma81, 2oo1 Rm o # sifa fa~fe qua in zy- j t ufji
#, miffi' 3001 ~ m=a- ~ miffi'~~ "alrf l-fR, ~- ~oo wr-~ ~ sm _3001. c#i" cff-cff
,fzi rrUfama far utaraf1r er arr g. qr grgff aiafd r 36-< j
frrmmrt #gar qrr its:JN-6 'tfR,[R c#i" ma- ~ 6BT~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of C~ntral Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and s.hall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy ofTR-q Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

0

(2) RR4a araaa # rr urivin ga cg sq z swk a st it sq?t 2oo/- #tr 4Tar
at ung site usi icaa yn erg vnar st it 1oo/- at 4hr rat #t mg1

The revision application shall be accompanied by a fee of .Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

tr zge, #hrair yea vi hara aft#tr nrn@raur # uf z#a
Appeal to Custom, ~xcise, & Service TaxAppellate Tribunal.

0

(1)

(a)

(b)

(2)

#ht1Un [ca 3f@fr, 1944-4t 'cfRT 35-tr/35-~ ~ 3RllTTi:
Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

affawl ceaia t if@er ft mm var zyca, hr Una yea yd ala ar4ta Inf@erawi
c#i" fcMl1 ifrtacITT ~~ -;:f, 3. s:JN. #. g, 7{ f«ftyi

the special· Qench of Custom, Excise & Service Tax Appellate Tribunal of West Block·
No.2, R.K. Puram, New Delhi-,1 in all matters relating to classification valuation and.

'3cftlffi1Rs!ct ~- 2 (1) c!? aa; 3II # 3carat at srft, 3r4tat # mm ii var yea, b4hr
nrar zyeea rv vars ar9tit nrznf@raw (Rec) 6t 4fa 2fr fhfea, ~h34-Jctlfllct q STT-20, ~
~ i51ffcleC'I q?l=CffBUG°, irmuft~. ali54-Jctlfllct.:...380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New·Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals otherthan as mentioned in para-2(i) (a) above.

a#rt uuar zyc (3rfta) fzrra4), 2001' t arr s aiaifa qua zg-3 euffRa fg 3rga
a7al#tr nrnf@rat, #t { srfla a Res 3ft fg g arr?gr c#i". a If]i fed uei war ea
c#i" nir, an at lWr s:i'R arm7rm mar air nu; 5 a zn Uwva % cffit ~ 1000/-m~
'i5l<fr I usisra gca #t ii, nu at iri st 'WlTlIT ·Tall ii5IT Tg 5 GT ZIT 50 Gr l "ITT m
~ 5000/-m~wfr I iGisiqr zyea #t ir, ans st lWr sm 'WlTlIT Tf<IT~ ~ 50
~m~~- % asi su; 1oooo/- #tr hut a)ft I c#i" m~ xftn-c1x cf)' ,wr ~
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earfhia rue a i vier al rt1 zu trG en fan fa r46Ra.ha a # t
Irar at zt surf sat =zmn@raw #)9 fera &]

The appeal to the Appellate Tribunal sball be filed in quadruplicate in form EA-3 as -
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Hs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the. place
where the bench of any nominate public-sector bank of the place where the bench of the
Tribunal is situated. ·

(3)- uf? gr s?gr ii a{ pr sr#sit ant w=rmT sir & at re@ls pa sitar fg #tr cpl" gar srfr
(f<f far uat aRe; gr qr a la gy ft fa fear udl asrfm· cB" ~ "ll~-l!Wf ~
Inf@raUr at var 3rat zurtral atv 3m4a fan unrar &]
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one appl_ication to the Central Govt. As the case may be, is
fill~~ to avoi!:I scriptoria work -if excising Rs. 1 lacs fee of Rs.100/- for each.

0

0

(4)

(6)

. : .. (6)

I

urn1crzu zgcai arfr~a 19to zrn ii1fer 4t aqf-4 a sia=fa Reff fhg3r U# 31re1 I
He srr?r zrenifenR Rufrt If@rant sm?gr 3j a r@t at ya fa 1:!x 'xii.6.50 tffi" cpl" -'llllllclll ~

ea au zt ulR1
One copy of application or 0.1.0. as the case may be, and the _order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 .as amended.

zr 3j viafrimi qt fzirwas4 qr frii #t ai sferr anaffr fhur utarui4r yea,
a4hr sari gyea vi hrs ar9#) mnf@raw (ar4ffaf@e;) fr, 1es2 # ffer&1

Attention in invited to the rules covering these and other related matter contended in tlie
Customs,· Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982. ·

fr ggcan, tu naa zycen vi tat sr4l#tr nzmrf@aw (Rre), # uf rfhat in i
a#er iiar (Demand) gd s (Penalty) Tl 10% qa scar #ear 3rf@art tr6if4, 3rf@ran q45m 1o nils
~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of .the Finance Act,·

1994)

a4tr3n era 3it?taraa aiaura, sf@t ztar "afcr #rzia"Duty Demanded) 
(i) (Section)m 11D~~~trfu;
(ii) fci'rm .rmct~~~mw;
(iii) c#dz 3fez fGzrii 4fr 6ha 2zr tf.

> zrqasrt 'ifa3r4tar' ivzra sa #t rear, arfr' nRrr #fzq4 rearfur srzre.
For an appeal to· be filed qeforetheCESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner_ would have to be pre-deposited. H may be noted that the.
pre-deposit is a mandatory conditlon ;for filing appeal before CESTAT. (Section 35 c (2A}
and 35 F of the Central Excise Act;· 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and1Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D; .
(ii) I amount of err,oneous ce:nvat Credit taken; . .
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

zr cf ii ,z 32r a uf art if@eawr a +mar sf eras 3rzrar area in av fa1fa pt at sir fsz
·'a'ftr ~~* ·10% aprarar 'Cl"t 3ITT' szi aaa vs faafa pt a qtrs "iji" 10% aprarar tR" -~- -;;rr ~ ~,

In view of above, an appeal against this order shall lie before the Tribunal on paymentof 10%
of the duty demanded where dutY: or duty and penalty are m dispute, or penalty, where penalty
alone is in dispute." · .. - z, .
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ORDER-IN-APPEAL

The Assistant Commissioner, Central Excise, Division-III, Ahmedabad-II,

Ahmedabad (hereinafter referred to as 'the appellant'), has filed the present appeal
against the Order-In-Original No. 16/Refund/2015-16 dated 06.01.2016

(hereinafter referred to as 'the impugned order') passed in the matter of Refund

Claim filed by M/s Astra Life care (India) Private Ltd, (herein after referred to as
'the respondents') by the Assistant Commissioner, Central Excise, Division-III,
Ahmedabad-II, Ahmedabad (hereinafter referred to as '':he adjudicating authority').

2. ·The fact of the case, in brief is, respondent is 100% EOU registered in the
Central Excise are engaged in the manufacture of P.P, Medicaments falling under
Chapter 30 of CETA 1985. The respondent have filed Refund Claim for the quarter

Oct,2014 to Dec,2014 on 22.05.2015 under Rule 5 of Cenvat Credit Rules read

with Notification No 5/2006 CE (NT) dated 14.03.2C06 for 35,38,189/-. The
respondent vide letter dated 21.09.2015 informed the department that they have

wrongly filed the refund claim under Rule 5 of Cenvat Credit Rules read with
Notification No 5/2006 CE (NT) dated 14.03.2006. However the claim was to filed
under Rule 5 of Cenvat Credit Rules read with Notification No 27/2012-CE (NT)
dated 18.06.2012. Therefore they wish to withdraw the same. The Department vide

OIO No 13/Refund/2015-16 dated 28.09.2015 allowed the respondent to do so.
Thereafter the respondent filed a fresh Refund claim of 54,89,990/- alongwith all
the required documents for the period Oct,2014 to Dec,2014 under the provision
of Rule 5 of Cenvat Credit Rules read with Notificatior No 27/2012-CE (NT) dated
18.06.2012. The respondent vide letters dated 18, 28.12.2015 requested to reduce

the claim for the reason shown below.

(1) The amount of 8,81,720/- is to be reduced as they have already claimed in

their previous claim.

(2) The amount of 2,89,741/-/- is to be reduced as the same is Capital Goods

Credit.

(3) The amount of 79,375/- is to be reduced as the same is credit of Input

services.

Therefore the Adjudicating Authority sanctioned the reduced Refund Claim of
42,46,432/- as requested by the respondent for the reason as discussed above.

3. The said impugned order was reviewed by tle Commissioner of Central
Excise, Ahmedabad-II on the ground that adjudicating authority has wrongly
sanctioned the refund claim of Z42,46,432/- without proper verification of
circumstantial fact and wrong interpretation of the provision of Rule 5 of Cenvat
Credit Rules read with Notification No 27/2012-CE (NT) dated 18.06.2012.

4. Personal hearing in the matter was granted to the respondent o

04.01.2017, which was attended by their authorized representative. They hav

O

0
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submitted written submission against the appeal filed by the appellant. The

respondent also filed the memorandum cross objection dated 08.09.2016.

5. I have carefully gone through the facts of the case on records, grounds of

the appeal, and written submission and memorandum cross objection put forth by
the respondent. Looking to. the facts of the case, I proceed to decide the case on

merits.

6. In the present case, I find that the respondent was sanctioned revised

refund claim or 42,46,432/- under the provision of RJle 5 of Cenvat Credit Rules
read with Notification No 27/2012-CE (NT) dated 18.06.2012. The Appellant

contention is, Adjudicating Authority have sanctioned the refund claim without

proper verification of Circumstantial fact and wrong interpretation of the provision
of Rule 5 of Cenvat Credit Rules read with Notification No 27/2012-CE (NT) dated
18.06.2012 as respondent have filed two refund claim. Therefore I have to decide

the issues-:

(1) Whether refund sanctioning authority has mis-interpretated the

provision of Rule 5 of Cenvat Credit Rules read with Notification No

27/2012-CE (NT) dated 18.06.2012.

The provision of Rule 5 of Notification No 27/2012-CE (NT) dated 18.06.2012 is

reproduced below:

2.0 Safeguards, conditions and limitations.- Refund of CENVAT Credit
under rule 5 of the said rules, shall be subjected to the following
safeguards, conditions and limitations, namely:

(a) the manufacturer or provider of output service shall submit not
more than one claim ofrefund under this rule for every quarter:
provided that a person exporting goods and service simultaneously,
may submit two refund claims one in respect of goods exported and
other in respect ofthe export ofservices every quarter.
(b) in this notification quarter means a period of three consecutive
months with the first quarter beginning from 1April of every year,
second quarter from 1° July, third quarter from 1° October and fourth
quarter from 1January ofevery year.
(c) the value of goods cleared for export during fie quarter shall be
the sum total of all the goods cleared by the exporter for exports
during the quarter as per the monthly or quarterly return filed by the
claimant.

It is clear from the above that in one quarter only one Refund claim may be

submitted. In the present case initially respondent filed a Refund claim but the
same was withdrawn. Later they submitted another claim. Therefore, at any given
point of time only one claim was in existence and only one claim was sanctioned.
There are a number of instances when claims are submitted but it is returned back

to the party as being incomplete, which is further resubmitted by the party. The
present situation is also akin to the same and does not-vitiate the vested right of

the appellant. In the present case only one claim was sanctioned and therefore the
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interpretation of the provision of Rule 5 of Cenvat Credit Rules read with

Notification No 27/2012-CE (NT) dated 18.06.2012 is correct.

7. Thus, in view of discussion in paragraph 6 above and in the fitness of things,

it would be just and proper to reject the appeal.

8. The appeals filed by the appellant stand disposed off in above terms. @r
(3m is)

3zraa (3r4la - II)
2

CENTRAL EXCISE, AHMEDABAD.

ATTESTED

l±
SUPERINTENDENT (APPEAL-II),

CENTRAL EXCISE, AHMEDABAD.

To,
M/s Astra Lifecare (India) Private Ltd,
Plot No 57/P, Sarkhej-Bavla Highway,
Village Rajoda, Taluka Bavla,
Dist-Ahmedabad.

Copy To:
1. The Chief Commissioner, Central Excise, Ahmedabad Zone, Ahmedabad.
2. The Commissioner, Central Excise, Ahmedabad-II, Ahmedabad.
3. The Dy./Assistant Commissioner, Central Excise, Division-III, Ahmedabad-II.
4. The Assistant Commissioner (Systems), Central Excise, Ahmedabad-II.
5. Guard File.
6. P.A. File.
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